STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
GLEN W SELLERS,
Petitioner,
VS. Case No. 06-2414
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RECOVMENDED ORDER

Upon due notice, a disputed-fact hearing was held in this
cause on Septenber 7, 2006, in Tallahassee, Florida, before
Ella Jane P. Davis, a duly-assigned Adm nistrative Law Judge of
the Division of Admi nistrative Hearings.

APPEARANCES

For Petitioner: den W Sellers, pro se
210 Jasper Street
Bushnell, Florida 33513

For Respondent: Linda G Bond, Esquire
Runberger, Kirk & Caldwell, P.A
215 North Monroe Street
Post O fice Box 10507
Tal | ahassee, Florida 32302-2507

STATEMENT COF THE | SSUE

Whet her Respondent is guilty of an unl awful enpl oynent
practice, to wit: constructively discharging Petitioner on the
basi s of handi cap discrimnation without reasonable

accommodat i on.



PRELI M NARY STATEMENT

On Decenber 8, 2005, Petitioner filed a Charge of
Di scrimnation, on the basis of handicap, with the Florida
Conmmi ssion on Human Relations (FCHR). On June 5, 2006, FCHR
entered its Determnation: No Cause. Petitioner tinely-filed
his Petition for Relief, and on or about July 10, 2006, the case
was referred to the Division of Adm nistrative Hearings (DQOAH).

At the disputed-fact hearing on Septenber 7, 2006, the
parties' Joint Pre-hearing Stipulation was adnmtted as Joint
Exhibit "A " a conposite in two parts. Petitioner testified on
his own behal f and had Exhibits P-1, P-3, P-4, and P-5 admtted
in evidence. Respondent presented the oral testinony of Sheriff
Chris Daniels and Chief Deputy Gary Borders. Respondent's
Exhibits R-1, through R-3, and R-5 were admtted in evidence.

The parties stipulated to Novenber 15, 2006, as the date
for filing their proposed recomended orders.

The Transcript was filed on Septenber 25, 2006. The
parties were given notice of the filing of the Transcript by a
Post - hearing Order which also set out how to prepare a
reconmended order.

Respondent filed its Proposed Recomended Order tinely on

Novenber 15, 2006. Petitioner has filed no proposal.



FI NDI NGS OF FACT

1. Respondent Lake County Sheriff's Ofice (LCSO,
constitutes an "enployer” as defined in Chapter 760, Florida
St at ut es.

2. Chris Daniels took office as the el ected Sheriff of
Lake County, Florida, in January 2005. He had been with
Respondent LCSO for 18 years. The sheriff is the chief |aw
enforcenment officer for Lake County; operates the Lake County
Jail for the Board of County Comm ssioners; and manages security
and bailiffs for the Lake County Courthouse. His
responsibilities also include providing final approval for
staffing levels at the Lake County Jail.

3. In 2005, Petitioner had been enployed as a detention
of ficer at the Lake County Jail for 16 years. He is a certified
corrections officer.

4. Corrections/detention officers assigned to the inmate
housi ng/ security areas at the jail work 12-hour shifts from 6: 00
a.m to 6:00 p.m They are assigned to either "A/" "B," "C " or
"D' Squads. The squads rotate fromday to night, and from ni ght
to day, shifts every four nonths. O ficers assigned to i nmate
security are not normally assigned permanent shifts. Petitioner

was such an officer



5. Wbrking on rotating shifts is an essential function of
working in the inmate housing area of the jail, as detailed in
the job description for corrections officers as follows:

6. . . . ensures a tinely transm ssion of
pertinent information and materials to other
correctional personnel assigned to the sane
and/ or the next shift.

6. Petitioner understood at the beginning of his
enpl oynent with LCSO that he was expected to work rotating
shifts, and he did, in fact, work rotating shifts until 1996.

7. Oher corrections officers assigned to |aundry, the
jail kitchen, inmate transportation and ot her adm nistrative
functions permanently work days from8:30 a.m to 5:00 p.m
Monday through Friday, w thout shift changes. Such positions
wi th permanent day shifts have becone avail abl e over the years.
However, Petitioner |ast sought such a position in 1997 or 1998.

8. Petitioner was working as a detention/ corrections
of ficer for Respondent when he was di agnosed with diabetes in
1996.

9. Petitioner's diabetes causes tingling in his hands and
feet, inpotence, floaters in his eyes, dizziness, profuse
sweating, frequent urination, a weakening i mune system and
occasi onal outbreaks of boils. Petitioner’s Exhibit 4 reveals

that he takes nmultiple oral nedications and that each kind of

nmedi cation ideally should be taken at the sanme tine of day, each



day, but there are instructions on how to conpensate if a dose
is mssed. Wth the exception of working rotating shifts,
Petitioner was able at all tines to performthe essenti al
functions of a corrections officer for Respondent.

10. The Veterans’ Adm nistration pays Petitioner $218.00
per nonth because it believes his diabetes was induced by Agent
Orange he encountered while in Viet Nam

11. At Petitioner's request, Respondent allowed Petitioner
to work a permanent day shift from 1996 to June 30, 2005, when
he retired.

12. Petitioner testified he has worked in the past as a
mlitary nmedic and as a physician's assistant in correction
facilities, so he is know edgeabl e about the horrific, and
sonmetines fatal, effects of uncontrolled diabetes.

13. Petitioner expected to live a normal |life so |long as
he controll ed his diabetes.

14. Petitioner clainms to have expl ained over the years to
all his superiors that he needed to consistently take his
nmedi cations at the sanme tinme of day. However, he did not offer
any evidence in the present proceeding to explain why he could
not take his nedications consistently on a 24-hour clock, e.g.
during nights, as opposed to during days. There have been

peri ods when he experienced problens with his diabetes while



wor ki ng a pernmanent day shift. H s medications have been
adj usted several tinmes since 1996.

15. Al witnesses agreed that Petitioner spent 18 nonths
al one in a permanent day position in the third-floor control
room Petitioner clainmed that he was assigned this |ong period
of duty on the third-floor as “puni shment” for being allowed to
permanently work a day shift. He naintained, wthout any
supporting evidence, that being assigned to a single position
for nore than a few nonths this way was unusual. However,
al t hough Respondent assigned Petitioner to the third-floor
control roomalone for a duration of 18 nonths, Respondent al so
assi gned a non-di abetic enpl oyee al one there for about one year.
Petitioner specul ated, again w thout any supporting evidence,
that the non-di abetic enpl oyee was al so bei ng puni shed for
sonet hing. Both Petitioner and the non-di abetic enpl oyee
experienced being confined to the control roomw thout a
restroom Having to urinate when no other officer could stand-
in for themcreated a hardship on both nen. On one occasion,

t he non-di abetic enpl oyee urinated in a garbage can.

16. At the date of hearing, Gary Borders had been with
LCSO for 17 years and served as its Chief Deputy.’ On the date
of hearing, and at all tinmes material, Chief Borders’ duties

i ncluded responsibility for the day-to-day operations of the



Lake County Jail and the Lake County Courthouse and for
trai ni ng.

17. Petitioner clains to have frequently protested to nmany
superiors about not having a restroomon the third-floor and not
being allowed to bring food in for his diabetes. He also
claimed to have specifically asked Chief Borders to be
transferred from service on the third-floor, but Chief Borders
did not recall nore than one vague conversation concerning
Petitioner’s conpl aint about how | ong Petitioner had been posted
there and that he had told Petitioner he, Borders, had no
problemw th Petitioner’s being transferred el sewhere in the
jail.

18. It is not clear when, precisely, this 18 nonth-period
occurred. Because Petitioner was on a pernmanent day shift from
1996- 1997 to 2005 (eight years), and Petitioner testified his
18-nmonth posting on the third-floor was "over" and was from
2003- 2005, his tine on the third-floor was not affirmatively
shown to have occurred within the 365 days i medi ately precedi ng
the filing of his Charge of Discrimnation with FCHR on
Decenber 8, 2005.

19. Wen Sheriff Daniels took office in January 2005,
Chi ef Borders advised himthat because the date for the squads
to rotate shifts (see Finding of Fact 4) was due to occur on

May 1, 2005, the nunber of persons assigned to pernmanent shifts



was affecting Chief Borders' ability to make assignnments. Wen
corrections officers working in inmate housing of the jail are
assi gned permanent shifts, staff shortages can occur on other
shifts. Chief Borders further advised the new sheriff that he,
Borders, was receiving additional requests for permanent shifts.

20. Wil e discussing why there were so many enpl oyees
assi gned permanent shifts, and not subject to the standard four
nmont hs' rol |l over of the squads from day-to-night and night-to-
day shifts, Sheriff Daniels and Chief Borders concluded that
LCSO needed a formal nethod of differentiating between those
enpl oyees who genui nely needed a permanent day or night shift
and those enpl oyees who nerely wanted a permanent shift
assi gnnent .

21. To determ ne which enpl oyees needed a permanent shift
as an accommodation for their specific condition or situation,
Sheriff Daniels instructed Chief Borders to send a nenorandumto
the 12-14 enpl oyees assigned to permanent shifts, requiring
t hose enpl oyees to provide medi cal evidence of their need for a
per manent shift assignment.

22. On March 25, 2005, Chief Borders sent all enpl oyees
assigned to permanent shifts the foll ow ng nenorandum

There is a requirenent for rotating shift
wor k for Detention Deputies, Auxiliary

Det enti on Deputies and Deputy Sheriffs at
the Lake County Sheriff's Ofice.



Pl ease ask your physician to review the Job
Description for Detention Deputy (or
Auxiliary) and ask if you can performall
the job requirements. |If you are cross-
sworn, also have your physician reviewthe
Deputy Sheriff job description and ask if
you can performall of the job requirenents
for that position.

When your job description(s) have been

revi ewed, bring your physician's letter and
all related supporting material (diagnosis,
prognosis, treatnent notes, test results and
any ot her docunents that would assist the
agency in evaluating your request) to ne so
t hat our agency physician can review t hem
for possible acconmodati on.

Because shift changes will take place on

May 1, 2005, you nust have your docunents to

me no later than 5:00 P.M on Friday,

April 15, 2005. |If I do not hear back from

you by Friday, April 15, 2005 at 5:00 P.M,

| will take it that you are avail able for

rotating shift work assignnent.

23. The process envisioned by the Sheriff and Chief was

t hat when an enpl oyee, who wanted an accommodati on, provided the
requested information fromhis own treating physician, that
enpl oyee's supervi sor would pass the information along to LCSO s
physi cian, and an interactive process would begin. As of the
date of hearing, LCSO had enpl oyees working in nodified jobs,
i ncluding job sharing, and an accommodati on had been nmade for a
person in a wheelchair. 1In 2005, LCSO also fully intended to

accommodat e t hose enpl oyees who provided proof fromtheir

physi ci ans of their need for other acconmobdati ons.



24. Petitioner testified that he did not want to
repeatedly roll over fromday-to-night shifts every four nonths
because past experience had taught himthat each tinme his shift
changed, it took himat |east two weeks to properly regul ate and
space his intake of food, liquids, and nedications, in such a
way that his diabetes was controlled and he felt alert and
capabl e.

25. In response to receiving the March 25, 2005,
menor andum Petitioner presented Chief Borders with a note from
Petitioner's primary physician, Dr. Gelin, witten on a
prescription pad, stating:

brittle diabetic pt needs to work day shift
only.

26. Petitioner did not present any other witten
information in response to Respondent LCSO s detail ed request.
Petitioner testified that he discussed Dr. CGelin’s note with
Chief Borders to the extent that he told Borders that if anyone
on behal f of LCSO phoned Dr. CGelin, Dr. Celin would discuss or
fax further information to that person; Chief Borders does not
recall this conversation. Chief Borders is a diabetic hinself,
but he had never heard the term "brittle diabetic."

27. It is Petitioner's position that because, in
Dr. CGelin's private conversations with Petitioner, Dr. Gelin had

told Petitioner that “any doctor” shoul d know t he sequel ae and

10



effects of "brittle diabetes,” all Petitioner’s LCSO superiors
needed to do was pass on Dr. CGelin's prescription note to LCSO s
consul ting physician in order for Petitioner to be acconmmodat ed.
Petitioner believed it was his superiors' duty to make Dr. Celin
submt the witten materials they wanted.

28. Sheriff Daniels generally distrusted the information
t hat physicians submtted on prescription pads, because, in his
experi ence, when the enpl oyee or physician was pressed for
details, there was often no supporting information forthcom ng
Therefore, he did not believe the information on Petitioner's
prescription slip, as described to himby Chief Borders, was
sufficient to begin the interactive process with LCSO s Hunan
Resources Departnment or its consulting physician. Neither
Sheriff Daniels nor Chief Borders presented Petitioner's
prescription slip to them It was decided between the Sheriff
and the Chief, that Chief Borders would try to get nore detailed
information from Petitioner.

29. Petitioner testified that he tried to get nore
information fromhis primary physician, Dr. Gelin, but Dr. Celin
woul d not provide in witing the detailed information requested
by LCSO s March 25, 2005, nmenorandum

30. On April 22, 2005, Chief Borders wote Petitioner that

Dr. Gelin's prescription pad note was insufficient and that

11



Petitioner woul d not be reassigned to a permanent day shift
position, stating:

| have reviewed the information provided by

your physician and find there is

i nsufficient evidence presented to justify a

per manent shift assignnent.

As such, your request is denied. You wll

rotate day/nights with your assigned shift

during the normal rotation.

31. None of the 12-14 enpl oyees assigned to pernmanent
shifts, had submtted the requested information, so all of them
including Petitioner, were assigned to a rotating shift. The
Sheriff and Chi ef received no report of conplaints from any
enpl oyee.

32. However, on April 26, 2005, Petitioner received a neno
stating that effective May 4, 2005, he would be assigned to "C
squad.

33. "A" Squad, where Petitioner was then assignhed, was
scheduled to rotate fromday shift to night shift on May 1,
2005, and "C' Squad was due to rotate fromthe night shift to
the day shift on the sane date. Accordingly, LCSO s purpose in
transferring Petitioner to “C’ Squad was to provide himwth
four nore nmonths (until Septenber 1, 2005) to obtain the

requi red nedi cal opinion and detail ed supporting docunentation

fromhis treating physician.

12



34. The "A'" to "C'" Squad change al so woul d have al |l owed
Petitioner to remain on a day shift, wthout interruption, and
all ow himan additional four nonths in which to gather nedical
informati on from any appropriate source to support his request
to indefinitely remain on a permanent day shift.

35. In fact, Petitioner was regularly seeing Dr. Flores,
at the Veterans’ Admnistration, as well as Dr. Gelin.

Dr. Flores coordinated oversi ght of Petitioner's nedica
condition with Dr. Gelin, who is Petitioner's private physician.
However, Petitioner did not approach Dr. Flores, and he did not
go back to Dr. Gelin, until after Petitioner retired.

36. Petitioner had hoped to work another six years before
retiring, but on May 13, 2005, while still assigned to the day
shift, Petitioner submtted a letter of resignation, hoping that
someone in his chain of conmand would try to talk himout of
| eaving. He expected his supervisors to "workout" a pernmanent
day shift for him instead of permtting himto retire. ?

37. Petitioner's resignation letter stated:

Regrettable [sic] | amsubmtting ny letter
of resignation effective June 30, 2005.

Your recent decision denying nme perm ssion
to remain on the day shift in spite of ny
doctor's recomendation to remain on the day
shift because of ny nedical condition
(brittle diabetic) has forced ne to retire
earlier than | had planned to. There is no

other way that | can regulate ny nedication
swtching fromdays to nights

13



38. Respondent never required Petitioner to work the night
shift, and he never did work the night shift after 1996-1997.

39. Petitioner gave notice of his retirenment in May 2005,
rather than work in "C' Squad on the day shift unti
Septenber 1, 2005, or continue to try to obtain additiona
nmedi cal information that would allow himto indefinitely remain
on a permanent day shift. Petitioner elected to retire
ef fective June 30, 2005, because, upon advice of “Retirement” he
believed it was nore financially beneficial for himto retire in
June 2005, rather than wait until January 2006. ¥

40. Since January 1, 2006, Petitioner has been enpl oyed
managi ng real property in Florida and Costa Rica.

41. Petitioner testified that when he retired, he could
performall the duties required by his detention/corrections
of ficer job description, and perhaps other duties as well,
except for the rotating shifts. He believes, but offered no
supporting docunentation, that rotating shifts are counter -
productive and are on their way out in nost jails. He further
testified that he could probably even work the rotating shifts
required by this enployer but he believed that to do so would
have put himin a health crisis due to his diabetes and nultiple
medi cat i ons.

CONCLUSI ONS OF LAW

14



42. The Division of Administrative Hearings has
jurisdiction over the parties and subject matter of this cause,
pursuant to Sections 120. 569, and 120.57(1), and Chapter 760,

Fl ori da Stat utes.
43. The shifting burdens of proof in discrimnation cases

have been cogently explicated in the sem nal case of Departnent

of Corrections v. Chandler, 582 So. 2d 1183 (Fla. 1st DCA 1991)

whi ch st at ed:

Pursuant to the [ Texas Departnent of
Community Affairs v. Burdine, 450 U S. 248,
101 S. C. 1089, 67 L. Ed. 2d 207 (1981)]
formul a, the enpl oyee has the initial burden
of establishing a prima facie case of

i ntentional discrimnation, which once
established raises a presunption that the
enpl oyer discrimnated agai nst the enpl oyee.
| f the presunption arises, the burden shifts
to the enployer to present sufficient

evi dence to rai se a genuine issue of fact as
to whet her the enpl oyer discrimnated

agai nst the enployee. The enpl oyer may do
this by stating a legitimte,

nondi scrim natory reason for the enpl oynent
decision, a reason for which is clear
reasonably specific, and worthy of credence.
Because the enpl oyer has the burden of
production, not of persuasion, which remains
with the enployee, it is not required to
persuade the trier of fact that its decision
was actually notivated by the reason given.

I f the enployer satisfied its burden, the
enpl oyee nust then persuade the fact finder
that the proffered reason for the enpl oynent
deci sion was a pretext for intentional

di scrimnation. The enployee may satisfy
this burden by showing directly that a

di scrimnatory reason nore |ikely than not
notivated the decision, or indirectly by
show ng that the proffered reason for the

15



enpl oynent decision is not worthy of belief.
| f such proof is adequately presented, the
enpl oyee satisfies his or her ultimte
burden of denobnstrating by a preponderance
of the evidence that he or she has been a
victimof intentional discrimnation.

44, To establish a prinma facie case of constructive (or

other) term nation by an enployer's handi cap discrimnation, a
petitioner nmust prove (1) he is handi capped within the nmeani ng
of Chapter 760, Florida Statutes, “The Florida Gvil Rights
Act"; (2) he is otherwise qualified for his job, with or wthout
reasonabl e accomodation; and (3) he was term nated sol ely by

reason of his handicap. See Hilburn v. Mirata El ectronics North

Anerica, Inc., 181 F.3d 1220 (11th G r. 1999); CGordon v. E. L

Hamm & Assoc., Inc., 100 F.3d 907 (1ith G r. 1999); and Brand v.

Fl ori da Power Corporation, 633 So. 2d 504 (Fla. 1st DCA 1994).

45. Petitioner has failed to establish the first el enent

of the prinma facie test, because he has not shown that he is

“handi capped” within the nmeaning of Chapter 760, Florida
Statutes, or that his enployer perceived himas handi capped.

46. In Brand, supra, the court adopted the definition of

“handi cap” found in Section 504 of Title V of the Rehabilitation
Act of 1973, and st at ed:

i. Section 504 specifically refers to 29
U S C Sec. 706(8)(B) for the definition
thereof. The latter defines an "individua
wi t h handi caps,” subject to certain
exceptions not applicable to this case, as
one "who (i) has a physical or nental

16



i npai rment which substantially limts one or
nmore of such person's major life activities,
(ii1) has a record of such inpairnment, or
(iii) is regarded as having such an
i npai rment." Exanples of major life
activities include caring for oneself,
breat hi ng, | earning, and working. (Enphasis
supplied). 1d. at 510, FN 10.¥
47. A nost the identical definition of “disability” is set
out in the Anericans Wth Disabilities Act (ADA). See 42 U S.C
§ 12102(2).
48. Many federal guidelines/regulations recognize diabetes
as a “physical or nental inpairnent.” See 45 CF. R 84.1
(A (A (3), also cited as 45 CF. R Part 84, Appendix A, Subpart
A, 3, dealing with Medicaid. However, nowhere have these
gui del i nes been shown to create even a rebuttable presunption.

Affirmative proof of “disability” is still required to state a

prima faci e case under both the ADA and The Rehabilitation Act.

49, (Obviously, at the tinme Petitioner resigned,
Respondent LCSO did not regard hi mas handi capped or disabl ed,
because LCSO was seeking to have Petitioner establish that fact
by providing detailed information fromhis doctor. |ndeed, the
| ynchpin of this case is the Respondent Enployer’s attenpts to
et Petitioner prove-up his disability/handicap so as to justify
an accommodati on. Respondent knew Petitioner had di abetes and
that he had been assigned to a permanent shift for a |ong period

of time at his own request, as had approxi mately 13 ot her
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simlarly situated enpl oyees, but it did not know how, or if,
Petitioner’s di abetes, or the respective conditions of the other
enpl oyees, substantially limted their respective major life
activities in March of 2005. Respondent did not term nate
Petitioner; Respondent changed Petitioner's squad so as to allow
Petitioner to continue working only days, and to allow him
additional tinme to provide the nedical information necessary to
support his request for a continued accomrodati on.

51. In Toyota Manufacturing, Kentucky, Inc., v. WIIians,

122 S. . 681 (2002), the United States Suprene Court, in a
unani nous deci si on, provided guidance, for purposes of the ADA,
as to how "handi cap/disability" is to be proven. See al so 42

U S. C Section 12112(a) (2000); Mnt-Ros v. City of West M am,

111 F. Supp. 2d. 1338 (S.D. Fla. 2000); D Angelo v. Conagra

Foods, Inc., 422 F.3d 1220 (11th G r. 2005).

52. Merely having an “inpai rnent” does not nmke one
di sabl ed for purposes of ADA. Caimants also need to
denmonstrate that their inpairnent substantially limts a "ngjor
life activity.” The word "substantial"™ clearly precludes
inpairnments that interfere in only a mnor way with the
performance of manual tasks fromqualifying as disabilities.

See Al bertson's, Inc., v. Kirkinburg, 527 U S. 555, 119 S. Ct.

2162 (1999), (explaining that a "nmere difference" does not anount

to a "significant restrict[tion]" and therefore does not satisfy
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the EEOCC s interpretation of "substantially limts"). To

present a prinma facie case, the enpl oyee nust prove that the

extent of [imtation on a magjor |life activity in terns of his
own experience is substantial. Corrective neasures (internal to
the body and brain or external via hearing aids or glasses) nust

al so be included within the assessnment of disability.

53. "Major life activities" thus refers to those
activities that are of central inportance to daily life. In
order for perform ng manual tasks to fit into this category -- a

category that includes such basic abilities as wal king, seeing,
and hearing, -- the manual tasks in question nust be central to
daily life. |If each of the tasks included in the major life
activity of perform ng manual tasks does not independently
qualify as a major life activity, then together they nust do so.
To be “substantially limted,” the enpl oyee nust be
significantly restricted in his ability to performeither a
class of, or a broad range of, jobs in various cl asses as
conpared to the average person havi ng conparabl e training,
skills, or abilities. To be substantially Iimted in perform ng
manual tasks, an individual nust have an inpairnent that
prevents or severely restricts the individual from doing
activities that are of central inportance to nost people's daily
lives, such as working. The inpairnent's inpact nust al so be

permanent or long-term See 29 CF.R 8 1630.2 (j) (2) (ii-iii)
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(2001); Richio v. Mam Dade County, 163 F. Supp. 2d 1352 (U. S.

So. Dist. Fla. 2001).

54. It is insufficient for individuals attenpting to prove
disability status under this test to nerely submt evidence of a
medi cal diagnosis of an inpairnent. |Instead, the ADA requires
those "claimng the Act's protection . . . to prove a disability
by offering evidence that the extent of the [imtation [caused
by their inmpairment] in terns of their own experience . . . is

substantial." Albertson's, Inc., v. Kirkinburg, supra, at 567,

119 S. C. 2162.

55. An individual assessnment of the effect of an
inmpairnment is particularly necessary when the inpairnent, like
di abetes, is one whose synptons vary widely from person to
person. \Wen addressing the najor life activity of perform ng
manual tasks, the central inquiry nust be whether the clai mant
is unable to performthe variety of tasks central to nost
people's daily lives, not whether the claimant is unable to
performthe tasks associated with his specific job.

56. Despite Petitioner’s reliance on the EECC gui delines
regardi ng persons with diabetes, the United States Suprene Court
has cautioned against blindly follow ng those guidelines in

Sutton v. United Air Lines, Inc. 527 U S. 471, 119 S. C. 2139

(1999). The Sutton court found that blindly followng a

regulation's fornmula, wthout considering neasures that mtigate
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such an inpairment, runs directly counter to the individualized
i nqui ry mandated by the ADA. Follow ng the EECC approach woul d
often require courts and enpl oyers to specul ate about a person’s
condition and would, in nmany cases, force themto nake a
disability determ nati on based on general information about how
an uncorrected inpairnment usually affects nost individuals
rather than on an individual enployee's actual condition. The
approach required by Sutton requires the enployer to view each
enpl oyee on a case by case basis at the present tinme, not at

some other point in tinme. Collado v. United Parcel Services,

419 F.3d 1143 (11th Gr. 2005), further holds that the long term
exi stence of an "inpairnment” is not enough to establish a
"disability."

57. Petitioner only provided information to the
Respondent that indicated that his doctor had diagnosed himas a
"brittle diabetic" and that he needed to work a pernmanent day
shift. Petitioner did not provide Respondent with any
information regarding the limtations of any major |ife function
or any reason why Petitioner needed to work the permanent day
shift, other than the nere diagnosis of diabetes.

58. Even if diabetes has an adverse inpact on a person's
life, such as causing m graines and depression, such conditions
do not automatically equate to a substantial limtation on a

mapjor life activity. Cash v. Smth, 231 F.3d 1301, 1306 (1l1lth
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Cir. 2000); Collado v. Wited Parcel Service, supra. The

inability to work a certain shift is not a substantia
limtation on the major life activity of working. (Presunably,
the inability to work rotating shifts falls in the sane
category.) Providing Respondent with a diagnosis only
indicating the need to work a particular shift does not give
rise to a "disability" as defined by the Rehabilitation Act or
the ADA so as to require Respondent to provide Petitioner with
the requested accommodation. See concerning shift work, Smth

v. Federal Express Corporation, 2005 U S. Dist. LEXIS 31268;

subsequent history at 2006 U S. LEXIS 17960 (11th Gr. Ga.

July 17, 2006); Mont-Ros v. Gty of West M am, supra.

59. If Petitioner intended to show a substantia
l[imtation on the nmagjor life function of working, his claim
fails because he testified that he was able to work so | ong as
he did not have to work a rotating shift. Proving a substanti al
[imtation on the major life activity of working requires that
an individual show he is unable to work in a broad class of

jobs. Rossbach v. Cty of Mam , 371 F.3d 1354, 1360-61 (11th

Cir. 2004). Here, Petitioner is able to work as a corrections
of ficer for any enployer who does not require rotating shifts.
Even so, just as “police officer” is not a broad class of jobs,
neither is "corrections officer."” Likew se, there is an even

br oader class of jobs beyond working in the corrections field
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that Petitioner could perform For his condition to be a
“disability,” the enployee nust be precluded by his condition
fromnore than one type of job, even if the job foreclosed is

his job of choice. Cash v. Smth, supra.

60. Even though Respondent had all owed Petitioner and
others to work a permanent shift in the past, w thout there
being a |l egal necessity to do so, discontinuing this practice is
not a violation of ADA, especially when Petitioner concedes, as
here, that he is unable to work rotating shifts, an essential
requi rement for working in the security area of this particul ar

enployer’s jail. See Holbrook v. City of Alpharetta, 112 F.3d

1522, 1528 (11th GCr. 1997). In Hol brook, a newy appointed
police chief discontinued the practice of allow ng a detective
who was visually inpaired and unable to drive, from working on
certain kinds of cases, because he was unable to performthe
essential functions of his position. Even though a previous
police chief had allowed the restricted case |oad, the newy
appoi nted chief was not bound to allow the practice to continue
in the face of a bona fide job requirenent.
61. An enployee’s condition has to be evaluated for ADA

purposes as manifested at the time of the adverse enpl oynent

action. Cash v. Smth, supra.; Browning v. Liberty Mit. |ns.

Co., 178 F.3d (8th Cir. 1999) C., Hlburn v. Mrrata

El ectronics, Inc., supra. Looking at the evidence presented at
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hearing in the light nost favorable to Petitioner, it does not
denonstrate disability. It was stipulated that Petitioner is
di abetic. He proved that he currently takes nultiple oral

medi cati ons for di abetes and other nedical conditions, and his
testinony is credible that he was taking all these, or simlar,
oral nedications at all tines material to this case, but the
evi dence does not show that he is currently dependent on
injectible insulin. 1t is also clearly Petitioner's belief that
he could not regulate his nedication, food, and liquids if he
were rotated froma day shift to a night shift every four

mont hs. Yet, he testified that he had consistently been on the
day shift for eight years, ever since he was diagnosed with

di abetes. Therefore, Petitioner’s "belief," sincere though it
may be, is of little evidentiary value. He did not produce any
evi dence that he has tried to cope with rotating day to night
shifts for any portion of the period he has been di agnosed with
di abetes. He also did not produce evidence as to why he coul d
not properly space out his nedications, food, and |iquids
regularly at night, although it is possible for himto do so
during the day. He has had changes of nedi cati ons and probl ens
regul ating his nedications, etc. even on the day shift, so any
current nexus between night shift, or rotating shift, work and a
predi ctable resultant health crisis, which he was trying to

establish, is even nore tenuous. Although Petitioner believed
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he could not regulate his diabetes if rotated at four-nonth
intervals or placed on the night shift, he never provided his
enpl oyer with the required supportive nedi cal docunentation to
that effect. Accordingly, Respondent Enployer LCSO had no
reason to view Petitioner as handi capped. Petitioner provided a
bri ef medical diagnosis, which equates with, at best, proof of
an “inpairnment”, and at worst, equates with his own unsupported
belief, but he provided no nedically docunented |imtations,

whi ch woul d have equated with a “substantial Iimtation on a

major life activity.”® As the court indicated in Robinson v.

Hoover Enterprises, LLC, U S Dst. C. ND Ga., Atlanta Dv.,

16 Am Disabilities Cases (BNA) 328, 2004 U S. Dist. LEX S
25375, being under the care of a physician does little nore than
establish that one suffers froma physical inpairnent. In

Warren v. Volusia Co., Florida, 188 Fed. Appx. 859 (11th Cr.

2006), a physician’s notations that the enpl oyee could only
performlight duty or sedentary jobs was not the equivalent of a
request for accommodation. Petitioner herein testified that he
could performall the duties of the LCSO detention officer
position, but to do so mght create a health crisis for him He
provi ded no nedical verification of his layman’s prognosis.
Finally, Respondent Enployer never put himon the night shift.
Respondent Enpl oyer nade no change in Petitioner's working

hours/shift and gave himfour additional nonths to provide the
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requi red supportive nedi cal docunentation to prove-up any
entitlement to an accommodation. Petitioner did not get such
docunentation and elected to retire.

62. Significantly, Respondent was willing to provide
Petitioner, and any other enployee, with a reasonabl e
accommodation if the enpl oyee provided the requested detail ed
information. Respondent even went an extra step to allow
Petitioner additional time on the day shift to gather the
necessary supporting data for his accommobdati on request.

63. Mreover, Petitioner did not suffer constructive
di scharge as generally understood. To prove a constructive
di scharge, one nust denonstrate that working conditions were so
intolerable that a reasonable person in that position wuld have
felt conpelled to resign. The situation here, with the four
nmont hs' extension of a day shift, does not neet that standard.

See Durley v. APAC, Inc., 236 F.3d 651, (11th Cr. 2000).

64. In the present case, Respondent did not force
Petitioner to go to a rotating shift |ike the other 11-13
enpl oyees previously assigned to permanent shifts. At |east for
“due process” purposes, resignations of public enployees are
presunptively voluntary, the presunption to be overcone only by
proof of coercion, duress, or deceit/m srepresentation of a

material fact. Hargray v. City of Hallandale, 57 F.3d 1560

(11th Cr. 1995). This case does not present a “due process’
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i ssue, but there also are neither allegations, nor proof, of
coercion, undue duress, deceit, or msrepresentation by LCSO in
this regard. ¥

65. Petitioner exercised his choice to resign rather than
to obtain additional information fromeither Dr. Gelin or
Dr. Flores or to otherwi se provide informati on to Respondent
supporting his request for an acconmodation.” The fact that
Respondent failed to react to Petitioner's letter of resignation
as Petitioner had hoped does not translate to intol erable
wor ki ng conditions. Respondent had no obligation to coax
Petitioner into remaining enployed.

66. In summation, Petitioner herein did not establish a

prima facie case of disability discrimnation by Respondent’s

declining to inmediately place himon a pernmanent day shift in
Mar ch- May 2005, because he is not “disabl ed” as defined by the
Florida Civil Rights Act (FCRA), the Rehabilitation Act, or the

ADA. Petitioner also did not state a prina facie case of

di scrim nation, because his resignation was not an adverse
enpl oynent action of Respondent. Petitioner voluntarily
resi gned.

67. Petitioner’s conplaints about his posting for 18
months on the third-floor day shift fail for all the foregoing
reasons, but also for others.® At the disputed-fact hearing

herein, it was not entirely clear that Petitioner attributed his
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third-floor situation to handicap discrimnation. At the

di sputed-fact hearing, Petitioner did not detail any particul ar
hardship at all arising fromthe "no food" rule on the third-
floor. He did attribute his 18 nonths' assignnment on the third-
floor to "punishnment” for being allowed to work a pernmanent day
shift, but that is not the same thing as contending that the
enpl oyer intentionally discrimnated against himdue to an

i mpai rment or handi cap/disability. Furthernore, Petitioner’s
construction of events (that he was being “punished” for a

handi cap accommodati on, the permanent day shift) is not credible

in light of the evidence as a whole, and specifically in the
face of evidence that a non-handi capped enpl oyee had al so worked
there for at |east 12 nonths. Al so, Petitioner testified he
could fulfill all requirenents of a detention officer job
description, except rotating shifts. On the third-floor, he had
no rotating shift. He also testified that he coped with the
third-floor assignnment's |ack of a restroom better than the non-
handi capped enpl oyee, so it appears that the benefit he desired
(a day shift) was not, in any significant way, offset by the

| ack of a restroomor snacks. |t was not proven that Petitioner
clearly articulated his reasons for his request(s) for transfer
fromthe third-floor to his superiors or ever clearly gave his
di abetes as a reason for a transfer request. The only

accommodation Petitioner has ever requested was to renmain on a
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day shift, and he was placed on a day shift on the third-floor.
In any case, it was not affirmatively established that any part
of Petitioner's 18-nonth tour of duty on the third-fl oor
occurred | ess than 365 days before Petitioner filed his Charge
of Discrimnation with FCHR on Decenber 12, 2005. Therefore,
the third-floor situation is barred fromconsideration herein by
Section 760.10 (11), Florida Statutes.

RECOMVVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Florida Conm ssion on Human Rel ations
enter a final order dismssing the Petition for Relief.

DONE AND ENTERED t his 25th day of January, 2007, in

Tal | ahassee, Leon County, Florida.

fif i

ELLA JANE P. DAVI S

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 25th day of January, 2007.
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ENDNOTES
" Respondent's Proposed Recommended Order represents that
Sheriff Daniels died on Cctober 14, 2006, and that Gary Borders
became Acting Sheriff at that tine.
2 Petitioner presented figures showi ng the amount he believed he
had lost in retirenment and social security benefits as a result
of his June 30, 2005, retirenent. For a nunber of reasons,
these figures are flawed, but due to the recomrendation in this
order, it is not necessary to discuss his figures or their
flaws.
3 Ppetitioner understood “Retirement’s” explanation, perhaps
incorrectly, to nean that he would only get one pay raise if he
wor ked anot her four nonths but would get two raises if he
retired by July 2005. However, there is no evidence of
coercion, deceit, undue duress, or msrepresentation of a
mat erial fact, by anyone.
4 Due to the First District Court of Appeal’s disagreement with
Kelley v. Bechtel Power Corp., 633 F. Supp. 927 (S. D. Fla.
1986) and its interpretation of Bisbee v. Thatcher dass Mqg.
Co., FFAL.R 892-A 893-A (FCHR 1981), it is not necessary to

di stingui sh those cases.

 Petitioner’'s case is clearly distinguishable from Fraser v.

Goodal e, 342 F.3d 1032 (7th Gr. 2001). Therein, a “brittle

di abetic” described, in considerable detail, the neaning and
effect of that term including her dependence on injected
insulin and essential major nodifications of a normal lifestyle

t hroughout a 24-hour day, (including diet, sleeping, naps,

nmoni tori ng bl ood sugar, etc. which she could docunent). Fraser
is further distinguished in Collado v. U S. Parcel Service,
supra at Finding of Fact 58.

¢ See n. 3.

" The undersi gned acknow edges that some case |aw al so supports
the prem se that once an enployee has identified a disability,

it becomes the enployer’s duty to determ ne the best
acconmodati on which will not be unreasonable. Cases concerned
wth this prem se nost often hinge on whether or not, after the
enpl oyee has nmade a prima facie case of disability to the

enpl oyer and the enpl oyer has responded by offering sone type of
accommodati on, the accommobdati on of fered by the enpl oyer is (a)
not adequate and/or (b) the enployee’s alternatively proposed
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accomodation i s unreasonabl e or an undue hardship on the

enpl oyer, given the enployer’s situation on a case by case
basis. See Warren v. Volusia Co., Florida, supra at Finding of
Fact 61, and Holbrook v. Cty of Alpharetta, supra at Finding of
Fact 60, holding that once a qualified enpl oyee asks for an
accommodati on, the enpl oyer nust nmake a reasonable effort to
determ ne the appropriate accomodation. See also W W

d assner, Inc. 257 F.3d 1249 (11th Gr. 2001); Moses v. Anerican

Nonwovens, Inc., 97 F. 446 (11th Gr. 1996); and Woten V.
Farm and Foods, 58 F.3d 382 (8th G r. 1995).

However, it is not the enployer’s duty to prove to itself
that an enpl oyee does have a substantially limting inpairnent.
Herein, Petitioner would not respond to the enployer’s attenpt
to investigate in order to determ ne what, if any, accomobdati on
was appropriate. An enployer’s duty to produce an acconmodati on
for a substantially limting inpairnment (disability) only arises
after the enpl oyee proves he has a substantially limting
i mpai rment (disability).

8 Ppetitioner did not raise the issue of his long third-floor
assignment in his Charge of Discrimnation. Apparently, this
concern arose during FCHR s investigation of the constructive
termnation allegations contained in the Decenber 8, 2005,
Charge of Discrimnation. However, the issue was acted upon in
FCHR s Determ nation: No Cause and was specifically set out in
the Petition for Relief. Therefore, it falls under the broad
category of "handi cap discrimnation" which may be addressed in
this proceeding before DOAH. That said, having heard the

evi dence concerning this period, any renedy appears to be barred
by the statute of limtations as set out in the body of this
Recomended Order.
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Ceci | Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Deni se Crawford, Agency Cerk

Fl ori da Comm ssion on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

den W Sellers
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210 Jasper Street
Bushnel |, Florida 33513

Linda G Bond, Esquire
Runmberger, Kirk & Caldwell, P.A
215 North Monroe Street

Post O fice Box 10507

Tal | ahassee, Florida 32302-2507

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recomrended Order should be filed with the agency that
will issue the final order in this case.
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